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 CHAPTER 1: GENERAL 
 

1-1. PURPOSE.  This order establishes and provides for a mediationdispute 
resolution program to resolve workplace disputes including allegations 
ofworkplace discrimination and/or harassment raised through the Equal 
Employment Opportunity (EEO) complaint process at the Federal Aviation 
Administration (FAA). 
 

1-2. DISTRIBTUION.  This order is distributed to all mangers and supervisors. 
 

1-3. CANCELLATION.  This order cancels Order WA 1400.2,1400.10, FAA 
Headquarters Equal Employment Opportunity Mediation Program, dated March 
4, 1998. 
December 13, 1999. 
 

1-4. BACKGROUND.   
 
a. The Civil Rights Act.  The Civil Rights Act of 1991 encourages the use 

of Alternative Dispute Resolution (ADR) to resolve disputes arising out of 
discrimination and unlawful harassment in the workplace.  The Equal 
Employment Opportunity Commission (EEOC), in its implementation 
regulations, provided agencies an additional 60 days in the pre-complaint 
stage to allow for formal resolution through the use of ADR, if the parties 
agree. 
 

b. The Administrative Dispute Resolution Act.  The Administrative 
Dispute Resolution Act (ADRA) of 1996 (Public Law 104-320) gives 
Federal agencies the authority to utilize dispute resolution methods to 
resolve issues in controversy that relate to an administrative program, if 
the parties agree to such methods. 
 

c. Federal Regulation.  On July 12, 1999, the EEOC published the final rule 
on revisions to Title 29 of the Code of Federal Regulations, Part 1614, 
Federal Sector Equal Employment Opportunity.  The final rule requires 
agencies to establish or make available an ADR program for the EEO 
process. 
 

d. Executive Direction.  On May 1, 1998, President Clinton issued a 
memorandum to the heads of Executive departments and agencies 
directing each Federal agency to promote greater use of alternative means 
of dispute resolution.   
 

e. Department of Transportation Policy.  On October 16, 1998, the 
General Counsel signed Order DOT 2101.1, Department of Transportation 
Use of Alternative Dispute Resolution Methods.  The order applies to all 
DOT activities and programs and requires that ADR techniques be used as 
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an alternative to litigation or formal administrative procedures to the 
maximum extent possible.  Use of these techniques may resolve all or a 
portion of the issues(s) in controversy.  ADR processes are intended to 
supplement, rather than replace, existing formal procedures.  Participation 
in an ADR process is voluntary for all parties to a dispute.  All DOT 
officials shall consider and encourage the use of ADR to resolve conflicts 
and issues in controversy and ensure that all unnecessary barriers to the 
use of ADR are identified and removed. 
 

1-5. OBJECTIVE. The objective of this program is to resolve workplace 
disputes including allegations of workplace discrimination at the earliest possible stage of 
the EEO process.  Early resolution benefits the agency by creating a more hospitable 
workplace for all.  Other benefits for the agency include reduction of the time and 
significant costs associated with processing complaints. 
 
1-6. SCOPE. The mediationdispute resolution process under this program will 
address matters covered by Title VII of the Civil Rights Act (discrimination on the basis 
of race, color, religion, sex, national origin, and reprisal), the Age Discrimination in 
Employment Act (discrimination on the basis of age, when the employee is at least 40 
years old), the Rehabilitation Act (discrimination on the basis of physical or mental 
handicap), and Equal Pay Act (discrimination on the basis of payment of wages based 
upon sex).  The mediationdispute resolution process may also be used to address other 
matters raised through the EEO complaint process, e.g., complaints of discrimination 
based upon sexual orientation as well as other workplace disputes that do not allege 
discrimination. 
 
1-7. DEFINITIONS.  
 

a. Affected Office.  The FAA office in which the dispute or alleged 
discriminatory event(s) took place.  This includes the lines of business 
(LOB), the staff offices, field offices, and facilities, as defined in the 
current organizational manual. 
 

b. Agency Official.  The individual who has the authority to grant or deny 
the requested relief. 
 

c. Agency Representative.  An individual (e.g. attorney, personnel 
specialist, or staff assistant) who advises the agency official about laws, 
regulations, and policies that govern resolution terms.   
 

d. Aggrieved Person.  The individual who institutes contact with an EEO 
counselor or Office of Civil Rights in an attempt to resolve informally a 
workplace dispute or an issue of workplace discrimination and/or 
harassment.   
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e. ADR. A range of problem solving processes used for resolving conflict in 
lieu of formal, adversarial methods like litigation.  ADR may be used to 
resolve all or a portion of the issue(s) in controversy.  These processes 
usually involve the use of a neutral third party who works with the parties 
in dispute to help them find mutually acceptable solutions.  ADR 
processes include, but are not limited to: negotiation, facilitation, 
conciliation, mediation, early neutral evaluation, mini-trial, mediation-
arbitration, and arbitration.  Although mediation is the customary process 
selected for this programsettling disputes other ADR processes may be 
used if the EEO Alternative Dispute Resolution Program Manager (EEO 
ADR PM) decides they are appropriate and the parties agree. 
 

f. ADR Session.  A meeting of the parties and neutral in which the issues of 
the dispute are discussed or the neutral renders a decision regarding the 
dispute and then tries to reach a settlement with the parties. 
 

g. Arbitration.  Arbitration is a dispute resolution process in which each 
party presents its case, usually at a hearing conducted by a neutral or panel 
of neutrals who hear the facts and arguments presented by each side.  The 
arbitrator(s) then render a binding or non-binding decision.  There are 
statutory restrictions on the use of binding arbitration pursuant to the 
Administrative Dispute Resolution Act of 1996. 
 

f.h. Caucus.  Private meeting between mediator(s)neutral(s) and one of the 
parties to explore possible opportunities for resolution. 
 

i. Co-mediation.  Mediation conducted by more than one mediator, working 
together as a team.  
 

j. Conciliation – Conciliation is frequently used synonymously with 
mediation.  In the past conciliation was used most in family conflicts such 
as divorce or Union matters.  Today the terms mediation and conciliation 
are commonly used interchangeably. 
 

k. Dispute.  The issue(s) raised in the ADR or EEO process. 
 

l. Early Neutral Evaluation (ENE)  - ENE uses a neutral or impartial third 
party to provide an objective evaluation, sometimes in writing, of the 
strengths and weaknesses of a dispute.  Ultimately the neutral may 
indicate their prediction on the anticipated outcome of the case.  They use 
this information to propose settlement options to the parties. 
 

m. EEO ADR Program Manager.  The individual assigned to manage the 
EEO ADR Program within the Office of Civil Rights or region or center 
Civil Rights Staff.  The EEO ADR Program Manager (EEO ADR PM) is 
responsible for case intake, neutral or mediator assignment, integrity of the 
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process, and monitoring/evaluating the effectiveness of the program. 
 

n. EEO Complaint Process.  The process described at Title 29 of the Code 
of Federal Regulations, Part 1614, Federal Sector Equal Employment 
Opportunity, for raising allegations of prohibited discrimination.   
 

k.o. EEO Counselor.  A neutralAn impartial individual who advises aggrieved 
persons about the EEO complaint process, determines the basis (es) and 
issue(s) of a potential complaint, conducts a limited inquiry into the 
allegations, seeks resolution, documents resolution or advises aggrieved 
persons of their right to file a formal complaint, and prepares a report on 
counseling activities.  The EEO Counselor is not a mediator and does not 
conduct mediations. 
 

p. Employee Representative.  An individual who represents the employee’s 
interests, e.g. attorney, another employee. 
 

q. FAA Deputy Dispute Resolution Specialist.  The FAA’s Deputy Dispute 
Resolution Specialist (DDRS) is the Associate Chief Counsel for 
Administrative Dispute Resolution.  The DDRS is responsible for 
implementing the provision of the ADRA of 1996 and Order DOT 2101.1 
within FAA. 
 

r. Facilitation - Facilitation involves the use of techniques to improve the 
flow of information in a meeting between parties to a dispute.  The 
techniques may also be applied to decision-making meetings where a 
specific outcome is desired (e.g. resolution of a dispute).  The term 
“facilitator” is often used interchangeably with the term “mediator,” but a 
facilitator does not typically become as involved in the substantive issues 
as does a mediator.  The facilitator focuses more on the process involved 
in resolving a matter or how the parties communicate about an issue. 
 

s. Fact Finding or Neutral Expert Fact-finding - In this process the parties 
select a third-party neutral with specialized subject matter expertise to 
investigate and evaluate the facts and render an opinion, generally in the 
form of a report.  The report may then be used as the basis for finding an 
acceptable solution to all parties in the dispute.  
 

t. Limited Inquiry.  The collection of information with regard to an 
aggrieved individual’s allegation.  The limited inquiry is conducted by an 
EEO counselor as part of the pre-complaint EEO counseling process. 
 

u. Mediation-arbitration (Med-arb) – This process involves a combination 
of mediation and arbitration.  First, traditional mediation is used to try and 
resolve a dispute.  However, if the dispute is not settled through mediation 
the parties agree to then resolve the remaining issue(s) through the use of 
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arbitration.  This process initially gives the parties the freedom to decide 
how to resolve a dispute but if mediation does not result in a settlement, 
then the neutral arbitrator has the authority to craft a settlement that the 
parties have agreed to honor and support.  The arbitrator’s decision can be 
binding or non-binding on the parties. 
 

v. Mediator.  A trained neutral third party.  The mediator facilitates open 
discussion between parties in dispute and assists them to negotiate a 
mutually agreeable resolution.  A mediator has no authority to impose a 
decision or resolution on the parties.  
 

w. Mini-trial  - Mini-trial is not a trial at all, but information exchanges 
between the parties conducted by a neutral third party.  Here, the decision-
makers from each side hear a summary of the best case for litigation 
presented by their respective attorneys, as well as testimony from one or 
more witnesses.  The neutral may give an outcome prediction and then 
work with the parties to facilitate a settlement. 
 

x. Negotiation – Negotiation generally involves only the parties to an issue 
rather than one in which a third party neutral is also involved.  It gives the 
parties the widest latitude to craft a solution to an issue and is also the 
most private since it only involves the immediate parties. 
 

y. Neutral(s) – A mediator, facilitator, arbitrator or other trained impartial 
third party(ies) who works with the parties to reach a settlement and/or 
renders an impartial opinion regarding the dispute.    
 

z. Parties.  The participants in the dispute resolution process, i.e. aggrieved 
person and the agency official. 
 

aa. Pre-complaint Process.  The initial problem-solving phase of the EEO 
complaint process as described in 29 CFR 1614.  This phase includes EEO 
counseling and, if elected, ADR. 
 

bb. Resolution Agreement.  A formal written agreement which defines the 
terms by which the parties in dispute have agreed to resolve a dispute. 
 

1-8. FORMS AND REPORTS.   Appendix 1, MediationDispute Resolution Program 
Formats, contains copies of documents used in the FAA mediationdispute 
resolution process.  Reproduction and use of the documents in the appendix is 
encouraged. 
 

1-9. RELATED PUBLICATIONS.  Appendix 2, Related Publications, contains 
additional information on the statutory, regulatory, and administrative authority 
for this program. 
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1-10. REQUEST FOR INFORMATION.  Information on conflict resolution and 
mediation may be obtained from the Office of Civil Rights or the region or center 
Civil Rights Staffs. General information concerning ADR may also be obtained 
from the Associate Chief Counsel for ADR.  Consult the FAA telephone book for 
office locations and telephone numbers. 
 

1-11. AUTHORITY TO CHANGE THIS ORDER.  The Assistant Administrator for 
Civil Rights may issue changes to this order necessary to manage the FAA 
Dispute Resolution and EEO mediation program. 
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CHAPTER 2.  PROCEDURES FOR MEDIATION 
EEO COMPLAINTS  

 
2-1 INTRODCUTION.  The first step in initiating the EEO complaint process is for 

the aggrieved person to contact an EEO counselor.  In accordance with 29 CFR 
1614, contact with an EEO counselor must be made within 45 calendar days of 
the alleged act of discrimination or discriminatory harassment or the effective 
date of an alleged discriminatory personnel action.  Mediation is anand other 
ADR processes are alternative methods of attempting to resolve issues roseraised 
in the EEO process. 
 

2-2 REQUEST FOR MEDIATION. 
 

a. Mediation Option.  During the initial discussion with the EEO counselor, 
the aggrieved person will be informed of her/his rights in the EEO process 
including the option to use ADR.mediation.  The EEO counselor will 
inform the aggrieved person that s/he may elect to attempt resolution of 
the allegation(s) through mediation.  Opting to attempt resolution through 
mediation does not abridge the aggrieved person’s rights in the EEO 
process.  By electing to enter into mediation, the pre-complaint counseling 
phase of the complaint process is extended by 60 calendar days.  However, 
the total time for pre-complaint processing, which includes both EEO 
counseling and mediation, will not exceed 90 calendar days.  If mediation 
does not result in resolution, the aggrieved person will be referred by the 
EEO ADR PM to the EEO counselor to receive his/her final interview and 
Notice of Right to file a formal EEO complaint. 
 

b. Agreement to Mediate.  Agreement to enter into mediation will be 
documented on the Agreement to Mediate formForm (see appendix 1, 
format 1) either1).  Either the aggrieved individual or the agency official 
may request mediation.  The EEO Counselor will forward the Agreement 
to Mediate to the EEO ADR PM for action.  The Agreement to Mediate 
will be considered a request until both of the parties in dispute have signed 
the document or the request is rescinded.  Either of the parties in dispute 
may decline to participate in mediation or any other form of ADR. 

 
2-3. ADR CASE ASSESSMENT. 

 
a. Upon receipt of a request to mediate,use ADR, documented on the Agreement 

to Mediate form, the EEO ADR PM will review cases in accordance with 
Title 5, United States Code, Chapter 5, Subchapter 4, Section 572 General 
Authority (see appendix 3), to determine whether mediation or some other 
form of ADR is appropriate.  Not all cases are appropriate for mediation. 
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ADR. 
 

b. Other ADR Processes.  The EEO ADR PM may recommend that an ADR 
process other than mediation is more appropriate.  In such instances, the EEO 
ADR PM may recommend facilitation, fact-finding, early neutral evaluation, 
or another ADR process.  Participation in all ADR processesany ADR process 
remains voluntary and must be agreed to by the aggrieved person and the 
agency official. 
 

c. Coordination with Affected Office.  After the EEO ADR PM determines 
that a request for mediation from the aggrieved person is appropriate, s/he will 
inform the affected office of the allegations and recommend mediation or 
another ADR process as a means of resolution.  The EEO ADR PM will 
remind the affected office thatmediation isall dispute resolution processes are 
voluntary.  The EEO ADR PM will obtain from the affected office the name 
of the person who will serve as the agency official.  That person must be 
authorized to enter into mediationthe dispute resolution process for the 
purpose of achieving a binding resolution on behalf of the affected office. 
 

d. Coordination with the Aggrieved Person.  After the EEO ADR PM 
determines that a request for mediation from the affected office is appropriate, 
s/he will inform the aggrieved person of the request and recommend 
mediation or another form of ADR as a means of resolution.  The EEO ADR 
PM will remind the aggrieved person that mediationthe dispute resolution 
process is voluntary. 
 

e. Case Referral.  Based on the assessment described in paragraph 2-3a, the 
matter will be referred to mediationADR or returned to the EEO Counselor to 
complete pre-complaint process. 
 

f. Representation.  Parties to EEO disputes have the right to be accompanied, 
represented, and advised by a representative of their choice.  The represented 
party will determine the role of the representative.  In some circumstances, the 
represented party may ask the representative to speak on her/his behalf.  In 
other, the representative will be silent and advise the represented party 
privately in caucus. 
 

g. Funding Mediation or Other ADR Processes.  The affected office, 
responding to the allegation of discrimination or harassment, will be 
responsible for costs associated with the mediation or other ADR processes.  
When a collateral duty FAA mediatorneutral is not available or the EEO ADR 
PM determines that the use of an outside mediatorneutral is appropriate, 
mediationADR costs may include, but are not limited to hourly service and/or 
travel costs for a contract mediatorneutral or reimbursement of costs for a 
Federal mediatorneutral (e.g. Federal Mediation and Conciliation Service).  
Field facilities may need to coordinate with their regional division manager or 
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Washington headquarters for funding. 
 

2.4 SELECTION OF MEDIATOR. 
 
a. Selection of Mediator/Neutral.  The EEO ADR PM will review the roster of 

available mediators or neutrals and select a potential mediator(s).neutral(s).  To 
maintain impartiality in the process, the parties in dispute will not select a specific 
mediator(s).neutral.  However, either of the parties in dispute may request a 
substitute mediatorneutral if there is a perceived conflict of interest. 
 

b. Mediator/Neutral Avoidance of Potential Conflict of Interest.  The EEO ADR 
PM will contact the potential mediator or neutral to determine if any potential 
conflict of interest exists.  The EEO ADR PM will inform the mediatorneutral of 
the name of the aggrieved person, the name of the agency official and a summary 
of the allegation(s).  The mediatorneutral will have the opportunity to decline, if a 
conflict of interest or the appearance of conflict exists.  For additional information 
about conflicts of interest, see Appendix 4, Model Standards of Conduct for 
Mediators. 
 

c. Parties Acceptance of the Potential Mediator/Neutral.  The aggrieved person 
and the representative from the affected office will be provided the name(s) of the 
mediator(s) prior to the mediation.  The parties will have the opportunity to 
request another mediator if there is reason to believe the mediator would not be 
impartial.  If no objections are raised the EEO ADR PM notifies the mediator(s) 
that the process may begin. 
 

2-5. MEDIATION OR DISPUTE RESOLUTION SESSION. 
 

a. Scheduling the Mediation.  The EEO ADR PM together with the mediator(s) 
will schedule mediation or dispute resolution session time(s) and place(s) with 
the parties.  MediationThe session(s) will be conducted in a neutral location. 
 

b. Pre-mediation Meeting.  Prior to mediation, the EEO ADR PM will 
separately advise the aggrieved person and the agency official about the 
mediation process. 
 

c. Preparation.  Parties should come to the mediation prepared to discuss the 
issues in dispute and potential ways of resolving the dispute. 
 

d. Mediation Session.  The mediator(s) will conduct the mediation or other 
ADR session.  The parties in dispute will have an opportunity to describe their 
perceptions of the dispute without interruption.  The mediator(s) may call for 
separate caucuses with each party.  Mediation will continue until resolution is 
reached or it is clear that no resolution is possible at that time.  Either 
disputant is free to withdraw from the mediation at any time.  In the event that 
one party decides to withdraw from mediation, that decision should be 
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discussed in the presence of the other party and the mediator(s).   
 

e. Dispute Resolution Session.  The neutral(s) will conduct the dispute 
resolution session.  The parties will have an opportunity to describe their 
perceptions of the dispute and propose various alternatives to resolve their 
issues.  Either party is free to withdraw from the session at any time however 
this decision should be shared in the presence of the other party and the 
neutral. 
 

f. Confidentiality.  Confidentiality of the mediation or ADR session will be 
maintained in accordance with 5 USC Chapter 5, Subchapter IV, Alternative 
Means of Dispute Resolution in the Administrative Process (see appendix 3). 
 

f.g. Coordination of Resolution Terms.  Prior to signing the final agreement, the 
agency official, through the EEO ADR PM, will accomplish appropriate 
coordination of the terms of the Resolution Agreement to ensure that they are 
in accordance with all laws, regulations, appropriate collective bargaining 
agreements, and agency policy and can be administratively completed within 
the agreed-upon timeframe.  If the resolution terms cannot be implemented as 
written, the EEO ADR PM will coordinate changes with the parties or arrange 
for another meeting between the parties and the mediator(s).  Remedies 
available to resolve allegations of discrimination will vary depending on the 
authority governing relief.  
 

g.h. Resolution.  If there is an agreement in principle on the terms of a resolution, 
a Resolution Agreement is prepared by the mediator using format 2 in 
appendix 1.  The Resolution Agreement is signed after the coordination 
described in Section 2-5f2-5g is accomplished.  Resolution Agreements will 
be signed in triplicate, one for the aggrieved person, one for the agency 
official, and one for the servicing Office of Civil Rights or region or center 
Civil Rights Staff.  There is no binding agreement until the agreement has 
been signed by all parties. 
 

h.i. No Resolution.  If there is no resolution, the mediator or neutral will advise 
the EEO ADR PM, who will refer the aggrieved person back to the EEO 
counselor to complete the pre-complaint process.  The EEO complaint process 
resumes at the point where ADR was elected; however, the total timeframe for 
the pre-complaint complaint process shall not exceed 90 calendar days. 
 

i.j. Evaluation.  Upon completion of the mediation or dispute resolution session, 
the parties will be encouraged to complete an evaluation of themediation 
process and forward it to the EEO ADR PM. 
 

2.6.1 POST MEDIATION OR DISPUTE RESOLTUION SESSION. 
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a. Execution of the Terms of the Resolution Agreement.  The parties 
who sign the Resolution Agreement (i.e. the agency, through the 
agency official, and the aggrieved individual) are responsible for 
executing its terms.  Terms that require action by an office not present 
at the mediation will be coordinated with that office prior to the 
resolution agreement being signed by the parties. 
 

b. Administration of Resolution Agreements.  The EEO ADR PM will 
monitor compliance with Resolution Agreements reached as a result of 
mediation.  Resolution Agreements will be kept in the FAA 
headquarters, region, or center Civil Rights office and a copy is 
provided to the departmental Office of Civil Rights. 
 

c. Breach of Resolution Agreements.   
 

(1) If the aggrieved person believes that the FAA has failed to 
comply with the terms of the Resolution Agreement, s/he shall 
notify the appropriate regional departmental Office of Civil 
Rights. 
 

(2) Such notice must be in writing and submitted within 30 days of 
the date when s/he knew, or should have known, of the alleged 
noncompliance.  In accordance with 29 CFR, Section 1614.504, 
the aggrieved person may request that the terms of the 
Resolution Agreement be specifically implemented or, 
alternatively that the allegation(s) be reinstated for further action 
from the point the complaint processing ceased. 
 

(3) In the event the aggrieved person alleges noncompliance and 
chooses to reinstate his/her allegations of discrimination, his/her 
request for reinstatement restores the status quo, requiring that 
s/he return in full to the agency any relief that has been provided. 
 

(4) If the agency has not responded to the complainant, or if the 
aggrieved person is not satisfied with the agency’s attempt to 
resolve the matter, he and shes/he may appeal to the EEOC, 
Office of Federal Operations, for a determination as to whether 
the agency has complied with the terms of the Resolution 
Agreement.  The aggrieved person may file such an appeal 35 
days after s/he has served the agency with the allegations of 
noncompliance, but must file an appeal within 30 days of his/her 
receipt of an agency’s determination.  The aggrieved person must 
serve a copy of the appeal on the agency, and the agency may 
submit a response to the EEOC within 30 days of receiving 
notice of the appeal.   
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CHAPTER 3 PROCESS FOR DISPUTES OTHER THAN EEO COMPLAINTS 

 
3-1. INTRODUCTION.  Any party with a dispute that does not charge discrimination 

may contact either an EEO counselor or the EEO ADR PM to request mediation 
or another ADR process to try and resolve their dispute.   
 

3-2. REQUEST FOR MEDIATION.  During the discussion with the EEO Counselor 
or the EEO ADR PM, the aggrieved person will be informed of their right to elect 
mediation to resolve their dispute.   

 
a. Agreement to Mediate.  Agreement to enter into mediation will be 

documented on the Agreement to Mediate form.  Once this form has 
been signed by one of the parties, the EEO counselor will forward the 
form to the EEO ADR PM.   
 

b. ADR case assessment.  Upon receipt of the Agreement to Mediate, 
the EEO ADR PM will review the allegations and first determine if 
ADR is appropriate and second determine the ADR process most 
appropriate for this dispute.  Appropriate ADR processes include: 
facilitation, mediation, fact-finding or early neutral evaluation.  
Participation in any ADR process is voluntary for all parties. 
 

c. Coordination with the Affected Office.  After the EEO ADR PM 
determines that a request for mediation from the aggrieved party is 
appropriate, s/he will inform the affected office of the allegations and 
recommend the ADR process s/he believes would be most effective in 
resolving the dispute and why.  If the EEO ADR PM recommends an 
ADR process other than mediation, s/he will explain to the affected 
office the recommended process and how it differs from mediation.  
The EEO ADR PM will remind the affected office that the use of any 
ADR process is voluntary.  The EEO ADR PM will obtain from the 
affected office the name of the person who will serve as the agency 
official.  The person must be authorized to enter into mediation or 
other ADR process for the purpose of achieving a binding resolution 
on behalf of the affected office. 
 

d. Representation.  Parties to workplace disputes have the right to be 
accompanied, represented, and advised by a representative of their 
choice.  The represented party will determine the role of the 
representative.  In some cases the represented party may ask the 
representative to speak on his/her behalf.  In others, the representative 
will be silent and advise the represented party privately in caucus. 
 

e. Funding Mediation and Other Dispute Resolution Session.   The 
affected office, responding to the dispute will be responsible for costs 



 13

associated with mediation or other ADR process.  When a collateral 
duty FAA mediator or facilitator is not available or the EEO ADR PM 
determines that the use of an outside neutral is appropriate, the costs 
may include, but are not limited to, an hourly service rate and travel 
costs or flat rate for their services. 

 
 

3.CHAPTER 4.  FEDERAL AVIATION ADMINSTRATION EEO MEDIATORS 
 

MEDIATORS AND FACILITATORS 
 

3.1 MEDIATORS.  The Office of Civil Rights and region or center Civil Rights 
staffs may have their own cadre of collateral duty or full-time FAA EEO 
mediators. 
mediators and facilitators. 
 

3.2 RECRUITMENT OF MEDIATORS AND FACILITATORS.  Each LOB and 
staff office may be requested to nominate individuals to participate in the 
program.  The EEO ADR PM may select from among individuals nominated to 
serve as mediators or facilitators. 
 

a.3.3 MEDIATOR/FACILITATOR SKILLS AND ABILITIES.   
 

a. FAAEEO mediators and facilitators must possess the following skills and 
abilities: 
 
(1) Gathering information.  Effective in identifying and seeking out relevant 

information pertinent to the case. 
 

(2) Empathy.  Conspicuous awareness and consideration of the needs of 
others. 
 

(3) Impartiality.  Maintaining equal respect for all parties, remaining neutral 
and keeping an open mind. 
 

(4) Generating options.  Pursuit of collaborative solutions and generation of 
ideas and proposals consistent with case facts and workable for opposing 
parties.   
 

(5) Generating agreements.  Effectiveness in moving the parties toward 
finality and in “closing” an agreement.   
 

(6) Managing the interaction.  Effectiveness in developing strategy, 
managing the process, coping with conflicts between parties and 
representatives. 
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3-4b. Region and center Civil Rights Staffs may develop the process by which 
mediator competencies are measured, but it must be coordinated with the 
Assistant Administrator for Civil Rights in advance. 
 

3-4 MEDIATOR STANDARDS OF CONDUCT.  FAAEEO mediators will adhere 
to the Model Standards of Conduct for Mediators (appendix 4) jointly published 
by the American Arbitration Association, the American Bar Association, and the 
Society of Professionals in Dispute Resolution.  
 

3-5 FUNDING MEDIATOR/FACILITATOR TRAINING.  Each LOB and staff 
office will contribute a proportionate dollar amount, based on its percentage of 
employees to fund mediator/facilitator training.  The training of 
mediators/facilitators may be conducted by an outside organization (e.g. the 
Federal Mediation and Conciliation Service, the Department of Health and 
Human Services ADR Team, or other qualified sources as approved by the 
DDRS). 
 

3-6 BASIC TRAINING REQUIREMENTS. 
 

a. Classroom Training.  FAA EEO Mediatorsmediators/facilitators will be 
required to complete successfully 40 hours of formal classroom training to 
acquire basic mediation skills.  Training will be provided by sources approved 
by the DDRS.  The training shall, at a minimum, consist of: 

 
1. Basic skills.  Instruction in basic mediation skills, consisting of 24 

hours of mediation process, mediator roles, conflict theory, resolution 
theory, mediator ethics, and role-playing exercises. (3 days) 
 

2. Role Play.  Participation in 1 day of evaluated role-plays simulating 
possible mediation or facilitation scenarios. (1 days) 
 

3. Observation.  Observation of at least one complete mediation 
conducted by a senior mediator or observation of a mock mediation 
conducted by an experienced mediator/trainer.  (1/2 day) 
 

4. EEO.  Instruction about Federal sector EEO process.  (1/2 day) 
 

b. On-the-job-training.  FAA EEO mediatorsmediators/facilitators will 
participate in at least three supervised co-mediations of EEOco-
mediations/facilitations of workplace dispute cases.  By the third co-
mediation/facilitation, the developmental mediator/facilitator should conduct 
as much of the mediation/facilitation as possible under the supervision of a 
senior mediator/facilitator. 
 

3-7. MEDIATOR/FACILIATOR FULL-PERFOMRANCE LEVEL.  New 
mediators/facilitators will be required to co-mediate or facilitate with a senior 
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mediator/facilitator before mediating or facilitating on their own.  Eligibility to 
mediate EEO casesor facilitate disputes individually will be determined by the 
Office of Civil Rights or region or center Civil Rights Staff in accordance with 
any applicable departmental and agency directives. 
 

3-8. CURRENCY TRAINING.  To maintain their skill, mediators will be required to 
take an advanced or refresher mediation course, which includes role-playing 
exercises each year.  The EEO ADR PM Mediator will periodically review 
mediator performance.  Additional training may be recommended to improve 
performance, if necessary. 
 

3-9. ORGANIZATIONAL CONFLICT OF INTEREST.  To avoid the appearance 
of an organizational conflict of interest, FAA Civil Rights Officers and their staff 
will not mediate or co-mediatefacilitate cases within their jurisdiction. 
 

3-10. ROSTER OF ELIGLE MEDIATORS AND OTHER NEUTRALS.  The EEO 
ADR PM will maintain a roster of eligible mediators and other neutrals who are 
appropriately trained and possess the skills necessary to conduct mediations (i.e. 
successful completion of mediation training and deemed suitable to conduct 
mediation by the Office of Civil Rights or region or center Civil Rights Staff) or 
other ADR processes. 
 

3-11. REMOVAL.  An FAA or outside (non-FAA) mediator or neutral found to have 
engaged in conduct that reflects adversely on his/her impartiality or on 
performance of his/her duties as a mediator or neutral may be removed from the 
list of eligible EEO mediators.those eligible.  The determination to remove a 
mediator or neutral will be made by the Office of Civil Rights or region or center 
Civil Rights Staff in accordance with the Model Standards of Conduct for 
Mediators (Appendix 4) and any applicable departmental and agency directives. 
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CHAPTER 4.  OTHER MEDIATORS 
 
 

CHAPTER 5.  OTHER MEDIATORS AND NEUTRALS 
 

5-1. FEDERAL EXECUTIVE BOARD PROGRAMS.  In 1961, President Kennedy 
established Federal Executive Boards (FEB) to increase the effectiveness and 
economy of Federal agencies located outside of Washington, DC.  The 28 current 
FEB’s have a number of initiatives in place to meet those goals, including ADR 
programs.  FAA region and center Civil Rights Staffs are encouraged to join with 
other local Federal agencies to participate in FEB mediation programs.  These 
programs share mediators among Federal agencies close to one another. 
 

5-2. SHARED AGENCY NEUTRALS.  In Washington, DC, the equivalent of FEB 
mediation programs is the Federal Interagency Sharing of Neutrals Project; 
administered by the Department of Health and Human Services.  Washington 
headquarters may participate in the Sharing Agency Neutrals Program. 
 

4-3.4-1. CONTRACTOR MEDIATORS OR OTHER NEUTRALS.  A number 
of companies provide mediation or other ADR services for a fee.  To the extent 
that no FAA or other Government mediators or neutrals are available, or where 
the EEO ADR PM determines it to be otherwise appropriate, contractor mediators 
or neutrals may be used to conductmediations.  Funding for non- Government 
mediationmediations or other ADR processes.  This may be most likely in cases 
involving fact-finding or early neutral evaluation.  Funding for non-Government 
ADR processes will be coordinated with the paying affected office in advance. 
 

4-4.4-2. NON-FAA MEDIATOR QUALIFICATIONS.  For non-FAA mediators 
to mediate FAA EEO cases, they must be certified in accordance with the 
standards established by the state where they practice or must be approved by the 
DDRS before conducting mediations or any other ADR process. 
 

4-5.4-3. STANDARDS OF CONDUCT.  Non-FAA mediatorsneutrals shall 
adhere to the Model Standards of Conduct for Mediators (appendix 4) jointly 
published by the American Arbitration Association, the American Bar 
Association, and the Society of Professional in Dispute Resolution.   
 

 
 
 

 



 
 

FEDERAL AVIATION ADMINISTRATION 
EQUAL EMPLOYMENT OPPORTUNITY 
ALTERNATIVE DISPUTE RESOLUTION 

 
AGREEMENT TO USE A DISPUTE RESOLUTION PROCEEDING  

 
Designation of the Parties and Issues: 
 
The following are to be filled in by the EEO counselor: designation of the Aggrieved 
Person, the office against which the allegations are made, and the alleged 
discriminatory issues. 
 
This agreement is between                              
                                                                          ___________________ 
                                                                          (Aggrieved Person) 
and                                                                     
                                                                           ___________________ 
                                                                          (Affected FAA Office) 
represented by                                                   
                                                                          ___________________ 
                                                                          (Agency official) 
 
The parties agree to enter into mediation or another form of dispute resolution with the 
intent of reaching a mutually agreeable resolution of the dispute regarding (separately 
list each allegation that is part of the dispute and include the complaint number, if one 
has been assigned, otherwise list the date of initial contact with the EEO Counselor).  
Issues may be listed on a separate sheet of paper and attached. 
_____________________________________________________________________
_____________________________________________________________________
_____________________________________________________________________ 
 
Designation of Representative: 
 
 The Aggrieved Person designates her/his representative, if s/he desires a 
representative, for this dispute resolution proceeding. 
 
___________________________                    ____________________ 
(Representative’s name)                                       (phone number) 
 
is hereby designated by the Aggrieved Person as her/his representative for the purpose 
of this dispute resolution proceeding. 
 
Confidentiality Clause for Representatives: 
 
 We, the undersigned, agree not to disclose confidential information, unless: (1) all 
parties agree in writing to disclose the information; (2) the information has already been 
made public; (3) the disclosure of the information is required by law; or (4) a court 
determines that disclosure of the information is necessary. 
_____________________              _____     ___________________      _____ 
Aggrieved Person Representative    Date      Agency Representative       Date 

 
Provisions of the Agreement and Signatures: 
 
1. The parties agree that the pre-complaint process is extended by 60 calendar days.  

The total EEO counseling period may not exceed 90 calendar days from the date 
EEO counseling began. 

 
2. Mediators/neutrals are neutral third parties who will assist the parties to reach a 

mutually satisfactory resolution of the dispute.  Mediators/neutrals will not make 
judgments or impose a resolution. 

 
3. Mediators/neutrals do not offer advice or provide legal counsel. 
 
4. The parties have a right to have a representative of their choice accompany and 

advise them at anytime during the dispute resolution proceeding. 
 
5. The confidentiality of the dispute resolution proceeding is established in the 

Administrative Dispute Resolution Act of 1996.  A “plain English” summary of these 
confidentiality provisions is on the reverse side of this form and is a part of this 
agreement. 

 
6. While the parties intend to continue with this dispute resolution proceeding until a 

resolution is reached, it is understood that either or both parties may withdraw from 
the proceeding at any time.  It is agreed that if one or both parties decide to 
withdraw from the proceeding, the parties will discuss their decision in the presence 
of both parties and the neutral(s). 

 
7. If the neutral(s) determines that it is not possible to resolve the dispute through this 

dispute resolution proceeding, the neutral can terminate the proceeding once it has 
been communicated to the parties. 

 
8. If a tentative agreement is reached, the neutral(s) will prepare a resolution 

agreement with the parties for their review and signature.  
 
9.  No agreement is final or enforceable until signed by all parties. 
 
10. If a resolution agreement is achieved, the Aggrieved Person agrees that the 

allegations/issues that formed the basis of the dispute will thereby be withdrawn,  
        will no longer serve as the basis of a complaint against the agency or its agents, 
        and will not serve as a basis for a future complaint. 
 
11. If there is no resolution, the Aggrieved Person will be referred back to the EEO 

Counselor to complete the pre-complaint process. 
 
The parties have read, understand, and agree to the provisions of this agreement. 
 
 
________________    _____          _______________           __________     
Aggrieved Person           Date           Agency Official                        Date 
 
 
_______________      _____         _______________            ___________ 
Neutral                         Date           Neutral                                     Date 

  



 
FEDERAL AVIATION ADMINISTRATION 
EQUAL EMPLOYMENT OPPORTUNITY 
ALTERNATIVE DISPUTE RESOLUTION 

 
CONFIDENTIALITY PROVISIONS 

PLAIN ENGLISH SUMMARY 
 

 
The Administrative Dispute Resolution Act of 1996 (ADRA) provides for the 
confidentiality of the dispute resolution proceeding as follows: 
 
 a. Mediator/neutral.  A mediator/neutral may not disclose confidential information, 

unless: 
                    (1)  all parties agree in writing to disclose the information; 
              (2)   the information has already been made public; 
              (3)   the disclosure of the information is required by law; or 
              (4)   a court determines that disclosure of the information is 
                        necessary to: 
                          (a) prevent manifest injustice; 
                          (b) help establish violation of a law; or 
                          (c) prevent serious harm to public health or safety. 
 

b. Parties.  A party to the dispute resolution proceeding may not disclose  
confidential information, unless: 
 

(1) the party prepared the information; 
(2) all parties agree in writing to disclose of the information; 
(3) the information has already been made public; 
(4) the disclosure of the information is required by law; 
(5) a court determines that disclosure of the information is necessary to: 

(a) prevent manifest injustice; 
(b) help establish violation of a law; or 
(c) prevent serious harm to public health or safety; 
 

(6) the disclosure of the information is relevant to finding, 
                        understanding, or enforcing a resolution agreement  
                        resulting from the dispute resolution proceeding; or 

(7) except for information communicated by the mediator/neutral, the 
information was provided to, or available, to all parties. 

 
         c. Violations.  Any confidential information disclosed in violation of 
          the ADRA and this agreement shall not be admissible in any 
          administrative (e.g. EEOC hearing) or judicial (e.g., suit in the 
          U.S. District Court) proceeding related to the issues raised in 
          this dispute resolution proceeding.  

 
 

 
 

 
    d. Alternative Confidentiality Agreement.  The parties may agree to use different 
procedures for disclosure of confidential information by the mediator/neutral.  In order to 
use different procedures, the parties must make changes to section “a,” initial the 
changes, and inform the mediator/neutral of the changes before the dispute resolution 
proceeding begins.  Unless the parties inform the mediator/neutral of a different set of 
procedures, section “a” will apply. 
 
    e. Discovery in a Judicial Proceeding.  If the mediator/neutral is asked to disclose 
confidential information communicated during the dispute resolution proceeding as part 
of a judicial proceeding, the mediator/neutral will make reasonable efforts to notify the 
parties (and/or affected nonparty participant) of the request.  The parties (and/or affected 
nonparty participant) have fifteen (15) calendar days to respond to the mediator/neutral 
and offer to defend the mediator’s/neutral’s refusal to disclose the confidential 
information.  If the parties (and/or affected nonparty participant) do not reply to the 
mediator/neutral within 15 calendar days, they have waived their rights to object to 
disclosure of confidential information by the mediator/neutral. 
 
    f. Otherwise Discoverable Information.  Information communicated in a dispute 
resolution proceeding is not protected from disclosure if it is otherwise discoverable. 
 
     g. Performing a Resolution Agreement.  Sections “a” and “b” will not apply where 
necessary to comply with a resolution agreement reached as a result of dispute 
resolution proceeding or to document compliance with such agreement. 
 
     h. Research.  Information about the dispute resolution proceeding may be gathered 
for research or educational purposes so long as the parties and specific issues resolved 
are not identifiable. 
 
     i. Dispute with the Mediator/Neutral.  Sections “a” and “b” do not prevent the use of an 
alternative dispute resolution proceeding to resolve a dispute with the mediator/neutral 
provided that release of confidential information is only released to the extent necessary 
to resolve the conflict with the mediator/neutral.   
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  Appendix 5 

APPENDIX 5.  Glossary of ADR terms 
 
Arbitration.  Arbitration is a dispute resolution process in which each party presents its case, 
usually at a hearing conducted by a neutral or panel of neutrals who hear the facts and arguments 
presented by each side.  The arbitrator(s) then render a binding or non-binding decision.  There 
are statutory restrictions on the use of binding arbitration pursuant to the Administrative Dispute 
Resolution Act of 1996. 
 
Conciliation.   Conciliation is frequently used synonymously with mediation.  The interaction of 
the neutral conciliator with the parties prepares the parties to discuss substantive issues, improve 
communication, builds positive perceptions and promotes trust. 
 
Early Neutral Evaluation (ENE).  ENE uses a neutral or impartial third party to provide an 
objective evaluation of the strengths and weaknesses of a dispute.  Ultimately the neutral may 
indicate their prediction on the anticipated outcome of the case and use this information to 
propose settlement options to the parties, however the neutral does not decide the case. 
 
Facilitation.  Facilitation involves the use of techniques to improve the flow of information in a 
meeting between parties to a dispute.  The techniques may also be applied to decision-making 
meetings where a specific outcome is desired (e.g. resolution of a dispute).  The term “facilitator” 
is often used interchangeably with the term “mediator,” but a facilitator does not typically 
become as involved in the substantive issues as does a mediator.   
 
Fact Finding.  In this ADR process which is common in complex cases, the EEO ADR PM 
selects a third-party neutral or team of neutrals with specialized subject matter expertise to 
investigate and evaluate the facts and render an opinion, generally in the form of a report.  The 
report may then be used as the basis for finding an acceptable solution to all parties in the dispute.  
 
Mediation-arbitration (Med-arb).  This ADR process involves a combination of mediation and 
arbitration.  First, traditional mediation is used to try and resolve a dispute.  However, if the 
dispute is not settled through mediation the parties agree to then resolve the remaining issue(s) 
through the use of arbitration.  This process initially gives the parties the freedom to decide how 
to resolve a dispute but if mediation does not result in a settlement, then the neutral arbitrator has 
the authority to craft a settlement that the parties have agreed to honor and support.  The 
arbitrator’s decision can be binding or non-binding on the parties. 
 
Mini-trial.  This ADR process is not a trial at all, but information exchanges or abbreviated case 
presentations between the parties conducted by a neutral third party(ies).  Here, the decision-
makers from each side hear a summary of the best case for litigation presented by their respective 
attorneys, as well as testimony from one or more witnesses.  The neutral may give an outcome 
prediction and then work with the parties to facilitate a settlement.  After obtaining an 
understanding of the significant legal issues and relevant facts, the parties are best able to assess 
the costs and benefits of pursuing litigation verses negotiating a settlement in the context of broad 
organizational goals and interests.   
 
Negotiation.  Negotiation generally involves only the parties to an issue rather than one in which 
a third party neutral is also involved.  The parties attempt to reach agreement or compromise over 
the issue(s) through back-and-forth communication.  It is the most common approaches to making 
decisions and managing disputes.  Negotiation gives the parties the widest latitude to craft a 
solution to an issue and is also the most private since it only involves the immediate parties. 
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